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162 HILL vs. BALLS. 

RECENT ENGLISH DECISIONS. 

In the Court of Exchequer — Trinity Term, June 12, 1857. 

HILL VS. BALLS. 

1. A declaration alleged that the defendant, being possessed of a horse which he 
knew to he afflicted with glanders, caused it to be sold by auction at a horse re- 
pository ; that the plaintiff, believing it to be in a healthy state, purchased it ' 
that by reason of the disease it was worthless to him, and he was put to expense 
in having a veterinary surgeon to examine it ; and in consequence of its being 
put into a stable with another horse, that horse became infected and died, and 
the plaintiff was put to expense in endeavoring to cure it . — Held, that this decla- 
ration disclosed no ground of action, either at common law or under the 16 & 17 
Vict. c. 62. 

2. Per Martin and Bramwell, BB., (dubitante Pollock, C. B.) — The mere fact of 
selling a glandered horse is not an illegal act, either at common law or under 
the 16 & 17 Vict. c. 62. 

The declaration alleged that the defendant was possessed of a 
horse which was afflicted with a certain infectious disease, to wit, 
the glanders, yet the defendant, well knowing the horse to he 
afflicted with the disease, caused it to he sold by auction at a certain 
horse repository ; and the plaintiff, believing the horse to be in a 
healthy state and condition, became the purchaser thereof at the 
sale, and paid therefor a large sum of money, to wit, &c, and by 
reason of the diseased state and condition of the horse it was utterly 
worthless to the plaintiff, and he necessarily paid certain money, to 
wit, &c, to a veterinary surgeon for examining the horse and re- 
porting as to its state and condition ; and in consequence of the 
horse being put into a stable of the plaintiff wherein a certain other 
horse of the plaintiff, of great value, to wit, &c, then was, the last- 
mentioned horse became infected with the disease and died, and the 
plaintiff was forced and obliged to pay a large sum of money, to 
wit, &c, in and about endeavoring to cure this last-mentioned 
horse of the disease. To this declaration the defendant demurred, 
and the demurrer was argued in Easter Term. 

Raymond, in support of the demurrer. — This declaration dis- 
closes no cause of action. If founded on the common law, it does 
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not allege either fraud, misrepresentation, or warranty. It states 
that the defendant took a glandered horse to a horse repository, 
and there sold it to the plaintiff; hut the selling a glandered horse 
is not an unlawful act, for a party might want it to kill and anato- 
mise. It would be different if such a horse were sold in a public 
place under circumstances rendering it dangerous to others ; but 
the horse repository mentioned in this declaration may, for all that 
appears to the contrary, be a place for the sale of diseased horses. 
The principal question in the case, however, is, whether the decla- 
ration is good within the 16 & 17 Vict. c. 62, s. 1, continued by 
the 19 & 20 Vict. c. 101, which enacts, "Any person bringing or 
attempting to bring for sale any horse or other animal into any 
market, fair, or other open or public place where animals are com- 
monly exposed for sale, knowing such horse or other animal to be 
infected with or labouring under the disease called glanders, &c, 
shall on conviction of any such offence forfeit and pay any sum not 
exceeding 20L, &c." This declaration does not allege that the 
defendant brought or attempted to bring the horse to a public place 
for sale — it only says he caused the horse to be sold, which may 
have been through an agent. Again, it is not alleged that this 
repository was a market or fair, or other public place, which, ac- 
cording to the well-known rules of construction, must be understood 
to mean a public place ejusdem generis with a market or fair. 
Besides, this statute imposes a penalty for its violation ; and it is a 
rule that wherever a statute creates an offence, and specifies a 
punishment for that offence, it cannot be punished except in the 
way provided by the statute. Lastly, even supposing the defend- 
ant's conduct wrongful, this declaration does not show any damage 
to the plaintiff resulting directly from it. The damage here was 
not the natural result of the sale of the horse, but arose from the 
acts of the plaintiff himself, over which the defendant had no con- 
trol, namely, the buying the horse, and putting him into the stable 
with the other horse. The rule caveat emptor applies where a 
glandered horse is offered for sale as much as in any other case. 

Hayes, Serjt., contra. — The knowingly taking a glandered horse 
to a public place is indictable as a nuisance at common law. In 
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Reg. vs. Henson, 1 Dears. C. C. 24, such an indictment was held 
good, even without an averment that the defendant knew the 
glanders was a disease communicable to man. That decision is 
partly founded on Rex v. Vantandillo, 4 Mau. & S. 73, where it was 
held indictable to carry a child affected with small-pox along a 
public highway where persons were passing and repassing. [Pol- 
lock, 0. B. In Rex vs. Burnett, 4 Mau. & S. 272, even a medical 
man who inoculated children for small-pox, and while they were 
sick of it caused them to be carried along a public street, was held 
indictable.] The court will take notice that a horse repository is a 
public place ; and whether the defendant took the animal there 
himself, or sent it by his servant, is immaterial. {Martin, B. — 
There is nothing illegal in the mere act of selling a diseased horse. 
If so, many a man who sells a horse to a knacker is indictable or 
liable to an action. The flesh may be of use for cats' or dogs' 
meat, or other purposes. There was a place in old Smithfield ex- 
pressly for the sale of glandered horses ; and there is nothing in 
this declaration to show that the horse repository at which this 
horse was sold was not a place of that nature.] The court ought 
to take notice that horses in the metropolis are always sold at repo- 
sitories, seeing that there is no horse fair in it. But, in addition 
to this, it is clear law, that if a man knowingly keeps a dangerous 
animal, by which another person is injured, he is liable to an action. 
This is established by several cases, and especially by May vs. 
Burdett, 9 Q. B. 101, in which, however, there is a quaere, whether 
the action lies when the injury is occasioned solely by the wilful- 
ness of the plaintiff, after warning of the danger. In Leame vs. 
Bray, 3 East, 593, 595, also Lord Ellenborough says — " If I put 
in motion a dangerous thing, as if I let loose a dangerous animal, 
and leave to hazard what may happen, and mischief ensue to any 
person, I am answerable in trespass." [Martin, B. — Surely a man 
may sell a vicious bull, if he gives the buyer notice of the danger.] 
[Bramwell, B. — Then there is the other difficulty, that the mischief 
done here was not the unmixed result of the act of the defendant. 
For all that appears in this declaration to the contrary, the defend- 
ant may have told the plaintiff that the horse was glandered, or 
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had something the matter with him, but that the plaintiff, relying 
on his own judgment to the contrary, bought the animal, and took 
chance for the risk.] An action is maintainable wherever the 
damage is the natural and probable, though it be not the necessary 
consequence of the wrongful act of the defendant. A thing cannot 
be sold unless there is a buyer ; but that does not relieve the seller 
from responsibility in selling it, if it is a thing which ought not to 
be sold. Besides, special demurrers are abolished, and objections 
like the above are only suited to the time when such demurrers 
were allowed. It is true that when a statute creates an offence and 
imposes a penalty, no other punishment except that penalty can be 
inflicted ; but that does not affect civil proceedings by an injured 
party. 

Raymond, in reply, observed that the allegations in the indict- 
ment in Beg v. Henson differed widely from those in the present 
declaration ; and referred to Caswell vs. Worth, 5 El. & Bl. 849, 
as an authority, that in answer to an action for bodily injury caused 
by a breach of duty on the part of the defendant, it is a defence, 
that although the defendant was guilty of the breach of duty, the 
plaintiff, knowingly, wilfully, and contrary to the command of the 
defendant, committed the act which was the direct cause of the 
injury. 

Our. adv. vult. 

Judgment was now delivered as follows : — 

Pollock, 0. B, — Some members of the court think that the 
declaration in this case is bad, on the ground that it does not state 
sufficient to show a cause of action against the defendant. It states 
that a certain horse was glandered, that the defendant knew that, 
and the plaintiff did not ; that the defendant sold the horse to the 
plaintiff, and the plaintiff bought it. There is no fraud or misrepre- 
sentation charged against the defendant, nor is any warranty alleged. 
My brothers Martin, Bramwell, and Channell, think the declaration 
does not disclose a sufficient cause of action, so as to justify us in 
giving judgment for the plaintiff. And although I have some doubt 
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on the whole matter, for the reason that I think there may be some 
question whether the sale of a glandered horse is not in itself an 
illegal, as it certainly is an improper act, still, on the pleadings 
before the court, I am not prepared to dissent from the opinion of 
my brothers, and therefore consider judgment should be given for 
the plaintiff. 

Martin, B. — This is a demurrer to a declaration. The material 
facts alleged are, that the defendant was possessed of a horse which 
he knew had the disease of glanders ; that he caused it to be put up 
for sale by auction at a horse repository, and the plaintiff purchased 
it, believing it to be sound, and sustained damages in consequence 
of his becoming possessed of it. 

The arguments in support of the declaration were — first, that by 
the stat. 16 & 17 Vict. c. 62, continued by the 19 & 20 Vict. c. 
101, it is illegal to sell a glandered horse ; but this is not so. It is 
illegal to knowingly bring, or attempt to bring, a glandered horse 
for sale into any market, fair, or other open or public place where 
animals are commonly exposed for sale ; but there is nothing in the 
statute to enact that a single sale of such a horse is prohibited ; and 
there is, I think, nothing in this declaration to show that this horse 
was brought to be sold in such a place. It is alleged that he was 
caused to be sold by the defendant by auction, at a horse repository ; 
but there does not seem to me a sufficient allegation that this place 
was such a public place. The place contemplated by the statute is 
apparently a place open for the public to sell and buy horses ; such 
auction marts as Tattersall's or Aldridge's may be such places, but 
a horse repository is not necessarily such a place ; and for all that 
appears in the declaration, it may have been a place intended for 
the sale of diseased horses. 

There was no authority of any kind cited to show that it is illegal 
at common law to sell a glandered horse. Surely such a horse may 
be sold for the purpose of being destroyed — the skin must be worth 
something, and I am not aware that the carcase is not useful for 
the ordinary purposes for which horse-flesh and the other parts of 
the dead horse are used. The case of Reg. v. Henson (1 Dears. 
C. C. 24) was relied on, but the offence there was the taking the 
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diseased horse into a public place, and there is nothing in that case 
to show that the simple sale of such a horse is illegal. Another 
case cited was May v. Burdett, (9 Q. B. 101,) but I do not think 
the principle of it bears upon the present ; for it is quite consistent 
with everything averred in this declaration that the defendant told 
the auctioneer that the horse was glandered, and to sell him as such > 
and indeed, that the plaintiff may have been so told, but that, rely- 
ing upon his own judgment, he believed the horse was sound, not- 
withstanding he had notice that the horse was unsound. 

The declaration is in a form entirely new ; and without the least 
desire to return to the system of special demurrers, I think that 
where there is a well-known, plain, simple and intelligible form for 
stating causes of action in respect to sales of animals, any deviation 
from it ought to be narrowly watched, otherwise one meaning will 
be alleged to belong to the pleadings when they are demurred to, 
and another when the issues joined upon are being tried at Nisi 
Prius. In my view of the law, when there is no warranty the rule 
caveat emptor applies to sales ; and except there be deceit, either 
by a fraudulent concealment or fraudulent misrepresentation, no 
action for unsoundness lies by the vendee against the vendor upon 
the sale of a horse or other animal. 

Bramwell, B. — I understand the plaintiff to make out his case 
thus — the defendant did an unlawful act, and that act caused me 
damage. Now, the act of the defendant, stated by the plaintiff, 
and supposed to be unlawful, is causing a horse to be sold by auc- 
tion at a horse repository, the horse being glandered, and the 
defendant knowing it. I am of opinion that shows no illegality 
within the statute, as I think the "public place" in the 16 & 17 Vict. 
c. 62, s. 1, means a place to which the public have a right to come, 
as a fair or market, which this horse repository is not stated to be, 
and probably was not. For a similar reason I think no offence at 
common law is shown — I know of no prohibition of merely selling a 
glandered horse. 

But assuming that the declaration shows an unlawful act, I am 
also of opinion that no damage flowing from it is stated. The 
damage is stated thus : — " The plaintiff, believing the horse to be in 
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a healthy state, became the purchaser thereof, and paid therefor, 
and the horse was utterly worthless, and the plaintiff paid a veteri- 
nary surgeon for examining the horse, and in consequence of the 
horse being put into a stable, another horse became infected and 
died, and the plaintiff was obliged to pay for endeavoring to cure it." 
It is to be observed, that consistently with this the defendant may 
have told the plaintiff that the horse was glandered. But my bro- 
ther Hayes so indignantly says that that remark suits rather the 
days of special demurrer than the present time, that I will assume 
merely that the defendant committed no fraud, though I not see 
why, if this action is maintainable, it would not be though the 
defendant had told the plaintiff the horse was glandered, as the act 
of exposing to sale would have been equally illegal, and the damage 
would as much have resulted from it. But how does the damage 
flow from the act complained of? In truth, it all flows from the 
plaintiff buying the horse and dealing with it as he did. Had he not 
bought it he would have sustained none of the losses he complains 
of. Having bought it, had he thought fit at once to kill it, he would 
have sustained no loss but his first loss. But his buying it, and 
dealing with it as he did, are entirely his own acts, and not the 
result in any sense, certainly not the natural or necessary result, of 
any act of the defendant. The plaintiff, therefore, in my opinion, 
fails in both his propositions, and there must be judgment for the 
defendant. 

But it may be said, that though no indictable offence is shown, 
yet that a sale of a glandered horse, knowing it to be so, gives a 
right of action to a buyer ignorant of the defect. In considering 
this, it is to be borne in mind that no fraud of any sort is to be 
assumed, no suppression of the marks of the disease, or other falsity 
or concealment ; and it is said that if this were not so, many things 
with most mischievous defects not apparent, might be knowingly sold 
to innocent purchasers. But in truth the buyer knows of the pos- 
sible existence of the defect, or he does not. If he does, he has no 
right of complaint if he chooses to purchase without a warranty ; 
and if he does not, he ought not to be any better off for his igno- 
rance. In short, the rule caveat emptor as reasonably applies to 
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the sale of a glandered horse as to any other case. I am of opinion, 
therefore, that the defendant is entitled to judgment. 
Judgment for the defendant. 



In the Court of Chancery, April 29, 1857. 

[Before the Lord Chancellor (Lord Cranworth) and tie Lords Justices.] 

THE UNIVERSITY OF LONDON VS. YARROW. 

1. A bequest for the founding, establishing, and upholding an animal sanatory 
institution within a mile of either Westminster, Southwark, or Dublin, for investi- 
gating, studying, and, without charge beyond immediate expenses, endeavoring to 
cure maladies, distempers, and injuries any quadrupeds or birds useful to man 
may be found subject to — Held to be a good charitable bequest within the mean- 
ing of the statute of Elizabeth. 

2. Semblc, that had the bequest been bad, as implying the purchase of land near 
Westminster or Southwark, and therefore violating the Mortmain Act, the option 
for the trustees to establish the institution in Ireland, where the statute of mort- 
main does not apply, would have prevented the bequest from being invalid. — Per 
the lord Chancellor. 

This was an appeal from the decision of Sir J. Romilly, M. R., 
(2 Jur., N. S., 1125, where the will of Thomas Brown, on whose 
bequest the questions arose, is fully set out.) The questions were, 
whether the objects of the testator's benevolence could be good 
objects of a charity, and whether the will did not violate the Mort- 
main Act. The bequest was of 20,000?. of 31. per cent. Consols to 
the chancellor, vice-chancellor, and fellows of the University of 
London, and their successors in the said University, and all residue 
of personal property not consisting of lands, houses, or other real 
estate, and belonging to the testator at the time of his decease, " for 
the founding, establishing, and upholding an institution for investi- 
gating, studying, and, without charge beyond immediate expenses, 
endeavoring to cure maladies, distempers, and injuries any quadrupeds 
or birds useful to man may be found subject to ; for and towards 
which purpose of founding, establishing, and upholding such animal 
sanatory institution, within a mile of either Westminster, Southwark, 



